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®ntteb States: Court of Appeals 

District of Columbia 


No. 9274 


Cornelius H. Doherty, 

Executor of the Estate of Christina Buchholz, 

Appellant, 


deceased, 


vs. 


Louise Stoner, Gustav F. Blank and Wilhelmina 
Committee of Frederick W. Merkle, 

Appellees. 


Mb; 


RKLE, 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Cornelius H. Doherty, Executor of 
the estate of Christina Buchholz, deceased, from the ac¬ 
tion of the District Court of the United States for the 
District of Columbia in sustaining exceptions to Jiis first 
account as executor. 
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The District Court has jurisdiction under Title II, Sec- 
; tion 306, D. C. Code, 1940. 

This Court has jurisdiction under Title 17, Section 101, 
D. C. Code, 1940. 

STATEMENT OF THE CASE 

Gustav Buchholz, proprietor of the Occidental Hotel 
and Restaurant, died intestate in 1925 leaving this busi¬ 
ness to his widow, Christina Buchholz. On the 13th day 
of August, 1925, Christina Buchholz turned this business, 
in its entirety, over to her only son, Frederick W. Buch¬ 
holz. The transaction was evidenced by a writing (Joint 
App. 34). Under this writing Christina Buchholz could 
divest Frederick W. Buchholz of any interest he might 
have in the business by giving him a sixty-day notice of 
her intention to do so, or, in the event of the death of 
Frederick W. Buchholz prior to the death of Christina 
Buchholz, the business would revert to Christina Buch¬ 
holz (Joint App. 36). 

The writing, covering this part of the agreement, is as 
follows: 

“• * * the said business, and all rights and interests 
whatsoever therein of the party of the second part, 
and all and singular the assets, of whatsoever char¬ 
acter, connected therewith, shall forthwith revert to 
and become the property of the party of the first part, 
and all right, title and interest whatsoever of the 
party of the second part therein shall absolutely cease 
and determine; * * 

Prior to the death of Gustav Buchholz, one John Mc- 
Ginley, a certified public accountant, checked and certified 
the books of the Occidental Hotel and Restaurant and after 
the execution of the agreement mentioned above, the said 
McGinlev set up a personal bookkeeping system for Fred- 
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erick W. Bueholz in addition to the bookkeeping system for 
the Occidental Hotel and Restaurant. 

In the personal bookkeeping system, among other things, 
was disclosed his account with the Occidental. It disclosed 
what profits were made from the business and the Amount 
of profits which he had drawn out of the business hnd the 
balance not drawn was held as an account receivable from 
the Occidental Hotel and Restaurant. The books of the 
Occidental Hotel and Restaurant disclosed the profits due 
Frederick W. Buchholz, the amount withdrawn and the 
balance due Frederick W. Buchholz was carried at a lia¬ 
bility of the Occidental Hotel and Restaurant. Tljis sys¬ 
tem was maintained until the death of Frederick W. Buch¬ 
holz on November 21, 1944. After the death of Frederick 
W. Buchholz the books were audited and it was disclosed 
that there was due the estate of Frederick W. Buchholz 
the sum of Thirty-six thousand three hundred fcj>rty-six 
dollars and sixty-four cents which represented accumulat¬ 
ed profits (Joint App. 19) and it was carried as a liability 
of the Occidental Hotel. The estate of Frederick W. Buch¬ 
holz paid income taxes on these accumulated profits of 
Thirty-six thousand three hundred forty-six dollars and 
sixty-four cents. 

At the death of Frederick W. Buchholz, by virtue of the 
agreement above referred to, Christina Buchholz to<pk over 
the operation of the Occidental Hotel and Restaurant 
and operated it until her death on January 15, 194j5. 

Appellant is the co-executor with the National Metro¬ 
politan Bank of Washington of the estate of Frederick 
W. Buchholz and is the sole executor of the estate of 
Christina Buchholz. 

In the appellants first account as the executor of Chris¬ 
tina Buchholz there was included as a disbursement the 
sum of Thirty-six thousand three hundred forty-six |dollars 
and sixtv-four cents to the estate of Frederick WJ Buch- 
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holz based upon the records kept by John McGinley, a 
certified public accountant, which clearly disclosed that 
this amount was a just debt of the estate of Christina 
Buchholz to the estate of Frederick W. Buchholz. 

Exceptions were filed by the residuary legatees of the 
estate of Christina Buchholz (Joint App. 2) and a hear¬ 
ing was had and evidence taken (Joint App. 9-36). An 
order was entered sustaining the exceptions to the first ac¬ 
count and the approval of the claims as proper disburse¬ 
ments was denied (Joint App. 7). 

A motion was made to amend this order on the ground 
that the order was too broad and that the court did not 
have jurisdiction to enter an order in the form present¬ 
ed to and signed by the court. This motion to amend was 
denied (Joint App. 9). 

STATUTES INVOLVED 

The following sections of the 1940 District of Columbia 
Code are involved and pertinent to a decision in this case: 

Title 11, Section 512. “The said probate court shall 
not, under pretext of incidental power, or constructive 
authority, exercise any jurisdiction whatever not ex¬ 
pressly given by this code;* * *” 

Title 18, Section 514. “The claim thus entered (as 
provided in section 18-513) shall not afford any evi¬ 
dence as to the justice or correctness of any debt 
therein entered whenever the same shall be contro¬ 
verted by an executor or administrator in any suit in¬ 
stituted for the recovery of such debt; nor shall the 
same be construed to take any debt out of the opera¬ 
tion of a plea of limitations.” 

Title 18, Section 516. “No executor or administra¬ 
tor shall be obliged to discharge any claim of which 
vouchers and proofs shall be exhibited as aforesaid, 
but may reject and at law dispute the same in case he 
shall have reason to believe that the deceased never 
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owed the debt, or had discharged the same, or a part 
thereof, or had a claim in bar.” 

Title 18, Section 517. “In no case shall thd order 
made by the probate court that an account or claim 
will pass when paid be deemed of validity to establish 
such claim or account; but in case the executoij or ad¬ 
ministrator thinks fit to contest the same such account 
or claim shall derive no validity from the order afore¬ 
said, but shall be proved in the same manner as if no 
such order had been made.” 


Title 18, Section 518. “If a claim be exhibited against 
an executor or administrator which he shall l|hink it 
his duty to dispute or reject, he may retain in his 
hands assets proportioned to the amount of the 


claims, 
case the 
claims 
creditor 
after 


claim, which assets shall be liable to other 
or to be delivered up or distributed in 
claim be not established; and if on any 
exhibited and disputed as aforesaid the 
or claimant shall not, within nine months 
such dispute or rejection, commence a suit for 
recovery the creditor shall be forever barred; and the 
executor or administrator may plead this section in 
bar, together with the general issue or other plea 
proper to bring the merits of the cause to trial; and on 
any dividend to be made nine months after such dis¬ 
pute or rejection and failure to bring suit the execu¬ 
tor or administrator may proceed to pay or distri¬ 
bute as if he had not knowledge or notice of sucn claim 
or as if it did not exist; but if the claim be put in suit 
within the nine months it may be ascertained by ver¬ 
dict or otherwise, and the court shall proceed here¬ 
in directed, regard being had to the rules herein laid 
down as to the notice to be given by the executor or 
administrator and distribution or payment be made 
after such notice.” 


STATEMENT OF POINTS 


1. The Probate Court is without jurisdiction to pass upon 
the disbursements made by an executor covering what he 
considers a just obligation of the decedent. 
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2. The Court erred in holding that the records referred 
to did not in and of themselves make out a prima facie 
case of indebtedness. 

3. The Court erred in refusing to amend its order sus¬ 
taining the exceptions. 

SUMMARY OF ARGUMENT 

1. The Probate Court, being a court of limited jurisdic¬ 
tion, was without authority to enter an order denying the 
approval of the disbursements of what the executor con¬ 
sidered to be just claims and the extent of its jurisdiction, 
if any, was to direct the executor to reject these claims. 

2. The record before the Court clearly indicates that there 
was due Frederick W. Buchholz, at the date of his death, 
on profits not withdrawn by him, the sum of Thirty-six 
thousand three hundred forty-six dollars and sixty-four 
cents, and the business being taken over by Christina 
Buchholz with this outstanding liability she, and her es¬ 
tate at her death, was indebted to the estate of Frederick 
W. Buchholz in the amount claimed. 

ARGUMENT 

It is the duty of the executor to pay all just obligations 

of the decedent. The uncontradicted testimony of John 

B. McGinley and Cornelius H. Doherty, which appears in 

the record (Joint App. 18-30), clearly indicates that the 

sum of Thirtv-six thousand three hundred fortv-six dol- 
• * 

lars and sixty-four cents was the actual amount of profits 
due Frederick W. Buchholz on November 21, 1944 from 
the business of the Occidental Hotel and Restaurant. It 
was carried as an account receivable on his books and as 
a liability of the Occidental Hotel and Restaurant and the 
obligation to pay this amount was clearly accepted by 
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Christina Buchholz legally when she took over the busi¬ 
ness and by her statement acknowledging this indebted¬ 
ness to be her personal indebtedness. 

It is clear from this record that Frederick W. buchholz 
was legally entitled to all the profits of the business up to 
the time he died, at which time any interest whichj he had 
in the business reverted to his mother. That did n<j)t mean 
the relinquishing of any right that he might hav<j to the 
accounting for the profits to that date and mea|nt only 
from that time on his estate had no interest in the Occi- 
denal Hotel and Restaurant. Under these circumstances 
the court erred in disregarding the uncontradicteci testi¬ 
mony and in granting the exceptions covering this claim 
and denying the approval of the claim and if thi appel¬ 
lant had not appealed from this order, as it now stands, 
he -would be forever prohibited from paying the c^aim or 
any judgment that might be obtained against hini as the 
executor of this estate. 

In order to prevent the necessity of taking an appeal 
the appellant filed a motion to amend this order which 
would have sustained the exception to the claims on the 
record as it then existed and directing the executor to 
reject the claims to which the exceptions had been filed. 
Counsel for the appellees did not consent to this amend¬ 
ment and the court denied the motion and it is contended 
that the court was without jurisdiction to enter ^uch an 
order. 

In Miniggio vs, Hutchins, 43 Appeals D. C. l!l7, the 
court, at page 118, stated as follows: i 

“The only question, therefore, is the jurisdiction of 
the probate court to entertain this action. Nowhere 
in the statutes is the probate court vested wjith au¬ 
thority to compel an executor or administrator! to pay 
a claim against an estate. Under sec. 330 of the Code 
[31 Stat. at L. 1243, chap. 854], the approval of a claim 
properly proved relieves the executor or administra- 
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tor from liability if he elects to pay it; but, by sec. 
342 [31 Stat. at L. 1244, chap. 854], he may contest it 
at law, and, in such action, the approval of the pro¬ 
bate court by sec. 343 is deprived of even evidentiary 
effect.***” 

The various sections of the Code heretofore set forth 
support this statement of the law and the extent of the 
jurisdiction of the Probate Court would be only super¬ 
visory over the payment by the executor of the obliga¬ 
tions of the decedent and the court, under no circumstanc¬ 
es, could do more than direct the executor to reject the 
claim which would give to the claimant a period of nine 
months within which to file suit against the executor and 
if a judgment was obtained in that cause then the executor 
would have to pay the amount of the judgment. 

The appellant goes further in this case and says that 
there is nothing in the record which would support an ord¬ 
er by the Probate Court directing the executor to reject 
these claims, for the evidence which was before it sup¬ 
ported the account of the executor in setting up these 
claims as just claims against the estate of Christina Buch- 
holz. 

It is apparent from the record herein that counsel for 
the appellees indicate an apparent interest on the part 
of the appellant, who is executor of the estate of Christina 
Buchholz, in paying this sum to the estate of Frederick W. 
Buchholz of -which he is the co-executor. There is nothing 
that indicates any personal interest either way on the part 
of the appellant, but there is sufficient evidence in the 
record gathered from the books and records of both de¬ 
cedents to indicate clearly that it was a just obligation of 
the estate of Christina Buchholz and that the claim should 
be paid. 


CONCLUSION 


It is respectfully submitted that the court erred in sus¬ 
taining the exceptions to the first account of the appellant 
and denying the approval of the disbursements covering 
the named claims for the reason that it is apparent that 
they were just claims against the estate of Christina Buch- 
holz, deceased, and further that the court had no authority 
to enter such an order and that this court should reverse 
the action of the District of Columbia and remind the 
cause with directions to reinstate the disbursements as 
proper disbursements of the estate. 

Cornelius H. Doherty 

1010 Vermont Avenue), N. W. 

Washington, D. C. 

Attorney for Appellant 
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UNITED STATES DISTRICT COURT 
1 IN AND FOR THE DISTRICT OF COLUMBIA 

Holding a Probate Court. 

Filed February 12, 1946. 

Victor S. Mersch, Register of Wills, D. C. 

Clerk of Probate Court 

Administration No. 64692 

In re— 

Estate of Christina Buchholz 

Exceptions to First Account of Executor. 

Come now, Louise Stoner, Gustav F. Blank and Wil- 
helmine Merkle, Committee for Frederick W. Merkle, resi¬ 
duary legatees under the will of Mrs. Christina Buchholz, 
deceased, and object and except to the approval, allowance 
and payment of (a) probated claim of Joseph Gawler’s 
Sons, Inc. for balance due on funeral expenses of Frederick 
W. Buchholz, son of decedent, in the sum of $2,863.00, and 
(b) to executors of the Estate of Frederick W. Buchholz, 
deceased, in the sum of $36,196.64, as prayed for by the 
executor, for the reasons that the Estate of Christina Buch¬ 
holz is not liable for the payment of said claims. 

For reasons therefor your exceptants state as follows: 

(a) With respect to the balance due for the expenses 
for the burial of Frederick W. Buchholz— 

1. That Christina Buchholz at no time obligated her¬ 
self for the cost and expenses for the burial of her son, 
Frederick W. Buchholz. 

2. That Frederick W. Buchholz of full age of majority 
died in his apartment in the Occidental Hotel in this City 
at 1:30 A. M. on November 22, 1944; that at 4 a.m. of said 
day Cornelius H. Doherty, apprised of the death of said 
Frederick W. Buchholz called at the Occidental Hotel, but 
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did not advise any one or your exceptants! that he 
2 had drawn the deceased’s will and was named there¬ 
in as co-executor; that said Cornelius H. Doherty 
named executor in the will of Frederick W. Buchholz took 
no steps to arrange for the funeral of said Frederick W. 
Buchholz. 

3. That at about 10 o’clock a.m. on November £2, 1944, 
your exceptants met with Charles Simmons, Manager of 

Frederick W. Buchholz’s business, Raymond Deaner, Of¬ 
fice Manager for Frederick W. Buchholz’s business and 
John B. McGinlev, auditor for Frederick W. Buchholz’s 
business, and Josephine Henson, the reputed affianpe of the 
said Frederick W. Buchholz, and at said time at s^id meet¬ 
ing at the Funeral Parlor of Joseph Gawler’s Sons in this 
City, discussions were had regarding funeral arrange¬ 
ments for the deceased, Frederick W. Buchholz. Where¬ 
upon, Raymond Deaner confidential employee of Fred¬ 
erick W. Buchholz, stated that Frederick W. Buchholz had 
expressed to him the desire to be interred in a metal casket; 
that the deceased could afford the best and that nothing 
was too good for him. Thereupon all of those present ex¬ 
amined various caskets and the said Deaner, Simmons and 
Miss Hanson selected a suitable casket, Miss Hanson in¬ 
sisting on a special type with tufted interior; that ar¬ 
rangements were made for the funeral and when a con¬ 
tract was tendered by the Funeral Home for th^ cost of 
same those present and taking the lead in ordering the 
funeral made no move to sign said contract, whereupon 
your exceptant, Gustave F. Blank signed said contract. 

4. That the entire cost of said funeral was not excessive 
in view of the station in life and the net financial worth of 
the deceased, Frederick W. Buchholz, whose estate under 
administration in this Court shows net assets in excess of 
$ 100 , 000 . 00 . 

5. That the legal obligation for the payment of said 
funeral expenses of the late Frederick W. Buchholz should 
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be borne by his estate and not the estate of his mother, 
Christina Buchholz. 

6. That the co-execntor of his estate, Cornelius H. 
3 Doherty was thoroughly familiar with what had oc¬ 
curred at the Gawler Funeral Parlor on November 
22, 1944, saw the casket used in the burial of Frederick 
W. Buchholz and at no time objected or protested against 
the costs of the same. 

7. That your exceptants are informed that the co-ex¬ 
ecutors have paid on account of said total funeral expenses 
the sum of $1,000 and informed Joseph Gawler’s Sons, 
Inc. to make claim for the balance against the Estate of 
Christina Buchholz. 

8. That your exceptants are advised that the Estate 
of Christina Buchholz is not liable for the funeral costs 
for the burial of her son on the facts as set forth here 
and said claim should be disallowed and dismissed. 

(b) With respect to the claim of the Estate of Frederick 
W. Buchholz, as a creditor of this estate in the sum of 
$36,196.64— 

9. That the Estate of Christina Buchholz is in no wise 
indebted unto the Co-Executors of the Estate of Frederick 
W. Buchholz for any sum whatsoever. 

v» 

10. Your exceptants show that they are informed that 
said claim in the sum of $36,196.64 represents funds in¬ 
vested in the years 1941 and 1942 in a stock of liquors 
which when purchased became a part of the stock in trade 
of the Occidental Hotel & Restaurant business at the time 
and until November 22, 1944, was being operated by Fred¬ 
erick W. Buchholz under a written agreement with his 
mother, Christina Buchholz, entered into on August 13, 
1925. The original of said agreement is in the possession 
and control of the co-executors of the Estate of Frederick 
W. Buchholz. 
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11. Under the above agreement the then owner of said 
Occidental Hotel and Restaurant business jset over 

4 and transferred all of said going business including 
all stock in trade and cash on hand appertaining to 
said business to her son, Frederick W. Buchholz, and said 
agreement specifically provided that in the event that her 
son, Frederick, predeceased her that all of such business 
stock in trade and cash on hand pertaining to said business 
would revert to Christina Buchholz. 

12. That Frederick W. Buchholz did predecease his 
mother said Frederick W. Buchholz having died onj Novem¬ 
ber 22, 1944 and his mother surviving him having died on 
January 15, 1945. 

13. That if it be true that Frederick W. Buchholz in 
the course of the business of Occidental Hotel & Restau¬ 
rant as it is claimed purchased for said business certain 
stock of liquors the same became a part of said business 
and passed to Christina Buchholz upon his death in accord¬ 
ance to said agreement aforesaid. 

14. That if said sum of $36,196.64 is claimed by the 
Executors of the Estate of Frederick W. Buchholz to rep¬ 
resent certain monies in said business the same was a part 
of said Occidental Hotel & Restaurant business as|a going 
concern and thus passed to Christina Buchholz at the time 
of the death of Frederick W. Buchholz pursuant to the 
terms of the agreement aforesaid. 

15. That your exceptants have not been informed of 
the details of said alleged claim for $36,196.64 and are at 
a great disadvantage in pleading a full defense against 
the same. 

16. That said claim is not due by this estate to the 
Estate of Frederick W. Buchholz and should be disallowed 
and dismissed. 
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WHEREFORE, exceptants object and except to the 
allowance of the above mentioned claims and prays the 
Court to grant such relief as the premises demand. 

Prentice E. Edrington, 
Henry I. Quinn, 

Attorneys for Exceptants. 

5 District of Columbia, ss: 

Before me, the undersigned authority, personally 
came and appeared Mrs. Louise Stoner and Gustav F. 
Blank, who being duly sworn, depose and says: 

That they are two of the three exceptants named in the 
above and foregoing exception to the First Account of 
the Executor and that they have read said exceptions and 
that the facts and allegations therein stated are true and 
correct to the best of their understanding and belief. 

Louise Stoner, 

Gustav Blank. 

Sworn to and subscribed before me on this 11th day of 
February, 1946. 

Elsie L. Leishear, 

Notary Public, D. C. 

Acopy of the foregoing exception served on Cornelius 
H. Doherty, Executor, in person, on February 11, 1946. 

Prentice E. Edrington, 
Attorney . 

(Endorsement: Exceptions to First Account of Execu¬ 
tor. Filed Feb. 12, 1946. Victor S. Mersch, Register of 
Wills, D. C v Clerk of Probate Court.) 


Order Sustaining Exceptions to First Account of 

6 Executor 

Upon consideration of the exceptions fileii by the 
residuary legatees of the will of the above named decedent 
to the first account of the executor, and the parties having 
presented the matter in open court, and having b^en fully 
heard, it is by the Court this 1st day of March, AjD., 1946, 
ORDERED, that the said exceptions be and the same 
hereby are sustained, and approval of the claims <^f Joseph 
Gawler’s Sons, Inc., of Two Thousand Eight Hundred and 
Sixty-three Dollars ($2,863.00), and the estate of Frederick 
W. Buchholz, deceased, in the sum of Thirty-s^x Thou¬ 
sand One Hundred and Ninety-six Dollars and Sjhcty-four 
Cents ($36,196.64), as proper disbursements by the execu¬ 
tor, is hereby denied. 

Alexander Hottzoff, 

Justice. 

Seen: 

Cornelius H. Doherty, 

Executor. 

I 

(Endorsement: Order sustaining Exceptions to First 
Account of Executor. Filed Mar. 1,1946. Victor S. Mersch, 
Register of Wills, D. C., Clerk of Probate Court.) 

Motion to Amend Order Sustaining Exceptions to 

7 First Account of Executor. 

Comes now Cornelius H. Doherty, Executor of the 
Estate of Christina Buchholz, and moves the Court to 
amend the order sustaining exceptions to the first account 
to cover only the present record and directing the Execu¬ 
tor to reject the claims covered by the exceptions for the 
reason that the order as it presently stands is too broad 
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and that the Court does not have jurisdiction to enter 
an order in the form presented to and signed by the Court. 

Cornelius H. Doherty, 

1010 Vermont Ave., N.W., 
Washington, D. C., 
Executor. 


Memo in Support of Motion to Amend Order. 


8 The order sustaining the exceptions to the first 

account of the Executor, filed herein on behalf of the 
residuary legatees covering the claims of Joseph Gawler 
Sons, Inc. and the Estate of Frederick W. Buchholz, would 
be proper on the present record but the order in its pres¬ 
ent form would prevent the Executor from paying these 
claims in the event that a judgment was obtained against 
the Executor, or if the record later disclosed additional 
facts which would make the payment of these claims 
proper. 

It is submitted that this Court does not have the author¬ 
ity to finally pass upon at this time whether certain claims 
should be paid by the Executor and the order should con¬ 
tain merely the fact that the exceptions to the first account 
are sustained on the present record before the Court and 
that the Executor is directed to reject these claims. 

It is respectfully submitted that an amended order be 
entered herein sustaining the exceptions to these claims 
on the present record and directing the Executor of the 
Estate of Christina Buchholz to reject the claims to which 
the exceptions have been filed. 

Cornelius H. Doherty, 

1010 Vermont Ave., N.W., 
Washington, D. C., 
Executor. 
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(Endorsement: Motion to amend Order sustaining Ex¬ 
ceptions to First Account of Executor. Filed Apr. 2, 1946. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

Order Denying Motion to Amend Order Sustaining 
9 Exceptions 

This cause coming on to be heard upon the motion 
filed herein to amend the order sustaining exceptions to 
the first account of Executor entered herein on tl^e 1st day 
of March, 1946, it is by the Court this 4th day jof April, 
1946, 

ORDERED that the said motion be, and the same hereby 
is, denied. 

By the Court: 

Alexander Holtzoff ; 

Justice. 

Seen: 

Henry I. Quinn, 

Attorney for Residuary Legatee. 

(Endorsement: Order denying Motion to amend Order 
sustaining Exceptions. Filed Apr. 4,1946. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Cburt.) 

j 

i 

PROCEEDINGS 

13 THE DEPUTY CLERK. In re the Estate of 

Christina Buchholz. 

MR. QUINN. May it please the Court: Judge Edring- 
ton and I represent the exceptors. They are residuary 
legatees under the estate of Christina Buchholz. j 
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The executor has claimed the right to pay from the 
estate of Christina Buchholz, first, the balance of the 
funeral charge for the funeral of her son, Fred Buchholz, 
who died several months before she died. We except to 
that and say it is not a proper charge against the estate 
of the mother. 

Fred Buchholz left a very substantial estate, which I 
think is in excess of $100,000. 

The second exception is with reference to the claim he 
takes of $36,196 as a claim for the estate of Frederick 
Buchholz against the estate of his mother, Christina. Mr. 
Doherty, who is executor of the estate of Mrs. Buchholz, 
is also co-executor, with the Metropolitan Bank, of the 
estate of Fred Buchholz. The estate of Fred Buchholz did 
not file any claim against the estate of Christina Buch¬ 
holz for this item, and Mr. Doherty claims the right to 
pay it. He claims it to be a proper debt or claim against 
the estate of Christina Buchholz. 

We want to know on what theory they have probated 
this claim or he claims the right to pay this claim 
14 for funeral expenses of Fred Buchholz. We would 
like to be informed on that before we attack any of 
his positions with reference to that claim. 

With reference to the larger claim of $36,000, there is 
in possession of Mr. Doherty as co-executor with the Met¬ 
ropolitan Bank, or in the possession of the bank, an agree¬ 
ment which existed between the mother and the son with 
reference to the business known as the Occidental Hotel 
and Restaurant. That agreement was executed in 1925, 
on August 13. In that agreement Mrs. Buchholz trans¬ 
ferred this business, including all the assets and the cash 
on hand in the bank in connection with said business and 
all the fixtures, and so forth, to her son Fred on certain 
conditions. 


She had a right, upon 60 days previous notice in writ¬ 
ing, to demand back from Fred all the assets which she 
transferred. Then, the agreement has this provision: 

“It is further agreed by the parties hereto that if dur¬ 
ing the lifetime of the party of the first part ,, j—that is, 
Mrs. Buchholz—“the party of the second part jshall die, 
or for any other reason cease to carry on the aforesaid 
business, except upon the written consent of the party of 
the first part, the said business and all rights and inter¬ 
ests whatsoever therein of the party of the second party, 
and all and singular the assets, of whatsoever character, 
connected therewith, shall forthwith revert to and 
15 become the property of the party of the first part, 
and all right, title, and interest whatsoever of the 
party of the second party therein shall absolutely cease 
and determine .*’ 

Fred Buchholz died sometime in November, 1944. Imme¬ 
diately after his death, his mother took over all the assets 
under this agreement, including cash in bank, assets of all 
kind, and stock in trade. She lived until the following 
January or February, and she died. 

So I submit that this claim is absolutely without founda¬ 
tion. I think the claim is based upon the fact that! sometime 
in 1941 or 1942 Fred Buchholz was supposed to hajve bought 
a large stock of liquor. Instead of taking the profits out 
in cash, he reinvested them in liquor stock in ! trade for 
that business. But that would not change the situation 
with reference to this agreement, because the language is 
very broad. I 

THE COURT: May I see the agreement?! I do not 
find it here in the papers. 

MR. QUINN: There is the part I was reading (indi¬ 
cating). 

THE COURT: Is that in your exceptions? 

MR. QUINN: We refer to it in our exceptions. 
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MR. DOHERTY: Not verbatim. That is not proper, 
the way it is in there. That is not the way it is written 
in the agreement. They talk about stock in trade, which 
is not in the— 

16 THE COURT: I get your point. I thought you 
were reading from the agreement. 

MR. QUINN: I am reading from a copy of the agree¬ 
ment, or the part I read is from a copy of the agreement. 
It was not attached to the exceptions, but it was referred 
to in substance. What I was reading to your Honor was 
a copy of the agreement. 

THE COURT: I think perhaps we can make prog¬ 
ress best, if it is agreeable to you, if you will take up each 
of these two items separately. 

MR. QUINN: Yes. 

THE COURT: On the question of the funeral bill, 
you are not contesting the amount, are you? You are con¬ 
testing the legal liability of the mother’s estate to pay the 
funeral expenses of the son? 

MR. QUINN: That is right. 

THE COURT: Suppose I hear counsel on that. 

(Counsel then argued to the Court the item of the 
funeral bill.) 

THE COURT: I am going to sustain the exceptions 
to the first of the two claims. Now, of course, if at a later 
date the claim is renewed upon showing that efforts were 
made to collect the amount by legal proceeding by a per¬ 
son primarily liable, and those efforts proved unavailing, 
my ruling would not bar future assertions of claim. 

17 My ruling is that at the present time the guarantor 
is not liable, and I sustain the exceptions. 

MR. CARROLL: Would the Court hear one word 
further on that? 

THE COURT: All right. 

MR. CARROLL: Mr. Quinn is in error when he says 
that it is within the discretion of the Court to allow pay¬ 
ment of this funeral bill in excess of $600. The law ex- 


pressly states that a funeral bill may be paid to the extent 
of $300, and upon the showing of extraordinary circum¬ 
stances, in addition thereto, to a total of not tj> exceed 
$600. Here we have a situation where the will bays the 
executors may pay within their discretion. Thby exer¬ 
cised that discretion. A further proceeding against them 
would be a vain and empty gesture. 

THE COURT: I rule the other way. 

We will take a recess at this time. 


(At this time a short recess was taken, 
then occurred:) 


The following 


THE COURT: Let us now take up the second item. 

MR. QUINN: On the second item, if your Honor 
please, here is the original agreement between Mrb. Buch- 
liolz and Fred Buchholz, dated the 13th day of August, 
1925. At the bottom of page 2, beginning at that para¬ 
graph, you will find the portion that I was reading from a 
copy. 

THE COURT: Upon the death of Fred Buch- 
18 holz, it is to become the property of his mother? 

MR. QUINN: That is right. 

THE COURT: What is the nature of this claim? 

MR. DOHERTY: If vour Honor please, ttie time 
when this property was turned over to Frederick Buchholz 
was right after the death of his father. It was left in the 
will of Gustave Buchholz to Christina Buchholz, ^ho was 
the wife of Gustave Buchholz. Then, there was ap agree¬ 
ment—this agreement—entered into between Christina 
and her son Frederick, whereby she turned over the busi¬ 
ness, as w r e see it there. 


At that time they had a rather elaborate bookkeeping 
system and had a certified public accountant who came in 
every month and checked the records. From that day on, 
it indicated very clearly the amount of money—the book¬ 
keeping system showed the amount of money—that was 
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made in the business—and I have all those records here— 
and the amount of money that went to Freddie. 

At the time of his death, those books showed that the 
Occidental Hotel business owed to Frederick Buchholz 
some $36,000 and a few odd figures, whatever they may be, 
as a debt, money which he had not drawn out of the profits 
of the business. Lots of times there was cash available to 
do it, but instead of borrowing money from the banks, he 
left it in there, and the books indicated that it was 

19 carried as his. 

THE COURT: I do not understand that. He 
was the owner of the business? 

MR. DOHERTY: Oh, yes; absolute owner. 

THE COURT: The business was not a separate en¬ 
tity from its owner. If the business was a corporation, 
there would be a different situation. 

MR. DOHERTY: This was held that way, so that in 
the event she were to give 60 days’ notice to return the 
business to her, his profits that he made up to that particu¬ 
lar time, at the time he turned it back to her, would be his 
money. Would not that be correct? If a man owned the 
business, the profits of that particular business would be 
his. Or if he leased a business to you and said that you 
could have all the profits up to the time he took it back 
again, the profits would go to you up to the time that the 
business was taken back. The hotel and the business itself 
would go back to Christina upon Freddie’s death, but not 
the profits during the previous year. 

THE COURT: The agreement provides. 
i ‘It is further agreed by the parties hereto that if 
during the lifetime of the party of the first part”—that 
is, Christina Buchholz—“the party of the second part” 
—Frederick Buchholz—“shall die, or for any other rea¬ 
son cease to carry on the aforesaid business, except upon 
written consent of the party of the first part, the 

20 said business and all rights and interests whatso- 



15 


ever therein of the party of the second parf, and all 
and singular the assets, of whatsoever character, con¬ 
nected therewith—” 

MR. DOHERTY: With the business. 

THE COURT (continuing): “—shall forthwith re¬ 
vert to and become the property of the party of [the first 
part.” 

MR. DOHERTY: That is right; there is no Question 
about that. But I have books and records to sfyow how 
they were kept. They show that this $36,000 wa^ not the 
assets of the business but was carried as assets of | Freder¬ 
ick Buchholz. Instead of being taken out as profits and 
money being borrowed, as had been done on a number of 
occasions, that money was left there to his credit, j 

THE COURT: It seems to me there is a question of 
law there and that we can really dispose of the matter. 
Are the facts disputed, Mr. Quinn? 

MR. DOHERTY: I myself want to testify that after 
Freddie’s death, Mrs. Buchholz advised me toj pay to 
Freddie’s estate that amount of money. At that time they 
figured it was $48,000 to $50,000 that she conskjlered as 
her obligation. I am going to testify to that. 

MR. QUINN: He cannot testify to that. He it barred 
from testifying as to that. He is in this anomalous posi¬ 
tion: He is one of the executors of the estate pi Fred 
Buchholz and is attempting to testify to some ver- 
21 bal agreement he had with the other deceased. 

MR. DOHERTY: No agreement at all;j a state¬ 
ment. 

MR. QUINN: A statement. I submit that he cannot, 
if he intends it to be binding upon her. 

THE COURT: A transaction with the deceased? 

MR. DOHERTY: It can be waived by the ejxecutor. 
That can all be waived. 

MR. QUINN: I submit that he should not be permit¬ 
ted to do so, because he is in the position of being antago¬ 
nistic. 
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THE COURT: Of course, you are in a difficult posi¬ 
tion, for you are the executor of both estates; is that right? 

MR. DOHERTY: That is right—co-executor of Fred¬ 
erick Buchholz ’ estate. 

THE COURT: And exectuor of the estate of Chris¬ 
tina Buchholz, as well? 

MR. DOHERTY: There is no question in my mind 
that it is a just debt of the decedent. 

THE COURT: It is not a question of your sincerity. 

MR. DOHERTY: I have testimony here, and I want 
to produce it, showing, by books and records, how it had 
been carried all the time. 

THE COURT: What I should like to have you do is 
make an offer of proof as to just what you propose to 
show. Do you care to do that? 

MR. DOHERTY: Yes, but I have here the cer- 
22 tified public accountant. 

THE COURT: I am not going to take a long 
accounting. If there is a long accounting, that ought to 
go to the Auditor. But if there is a preliminary question 
as to whether under this agreement any money can be 
taken out of the business and turned over— 

MR. DOHERTY: This money was not being taken 
out of the business. Your Honor has not got the facts in 
the case. This is money that he has earned. He has paid 
income tax on it. I want to show that also. 

THE COURT: Of course he has paid income tax. I 
presume he was owner of the business. 

MR. DOHERTY: And the profits that came from that 
business were profits that belonged to him personally. 

THE COURT: I do not so understand it. If A sells 
to B a business that he is engaged in and all the assets of 
that business, then the profits that are in that business at 
the time of sale belong to B and not to A. 

MR. DOHERTY: The profits in the business—the 
accrued profits? 
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THE COURT: Of course. That is one of the assets 
of the business. It is surplus. 

MR. DOHERTY: You do not have surplus in such a 
business as that. 

THE COURT: Accrued profits are surplus. 

MR. DOHERTY: If I were to sell a business today 
and I had a bank account, I would not turn over the bank 
account in the sale of the business. 

THE COURT: If you had a bank account connected 
with the business, certainly that bank account would go 
with the business if you sold all the assets of the business. 

MR. DOHERTY: But, if your Honor please, these 
books and records show that this was not an asset of the 
Occidental Hotel. 

THE COURT: We had better take testimonyL 

MR. QUINN: There is only $23,000 in the bank in 
cash. They claim $36,000. 

MR. DOHERTY: That is why he could not take it 

out. 

MR. QUINN: If it was reinvested in stock in trade, 
it is part of the business. 

THE COURT: Of course. I am going to rule that 
this was a transaction covered by the phrase in tht agree¬ 
ment whereby all “assets, of whatsoever character, con¬ 
nected therewith, shall forthwith revert to and! become 
the property of the party of the first part.” Thai means 
what it says. 

MR. DOHERTY: Certainly it does; I agr^e with 

you. 

THE COURT: And that the profits went with the 
business. 

MR. DOHERTY: Not profits as shown in th^ books. 

THE COURT: I will let you make a record, because 
there is a large amount, and the matter i^ pretty 
24 important. 

MR. DOHERTY: I will ask Mr. McGinley to 
take the stand. 
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JOHN B. McGINLEY 

was called as a witness and, having been first duly sworn, 
testified as follows: 


DIRECT EXAMINATION 


By Mr. Doherty: 

Q Please state your name. A John B. McGinley. 

Q What is your occupation or profession? A Certi¬ 
fied public accountant. 

Q How long have you been in that business? A Since 
1923. 

Q How long have you been connected as auditor or 
certified public accountant with the Occidental Hotel? A 
It was one of the first clients I was assigned to with the 
firm I was employed with. 

Q When was that? A In about February, 1923. 

Q After that did you continue until this present time 
in that capacity? A Yes. 

Q What are your duties? 

THE COURT: I do not think you need to enlarge 
upon that; we know what accountants do. 

MR. DOHERTY: I meant his duties as to this 
25 particular account, if your Honor please. 

By Mr. Doherty: 

Q Did you also set up books for Frederick Buchholz 
the same as you did for the Occidental Hotel? A Yes, 
sir. 

Q When did you start that? A In 1928 we opened 
up a personal set of books for him. 

Q When? A 1928. 

Q That continued until his death? A Yes, sir. 

Q Directing your attention to the 22nd day of Novem¬ 
ber, 1944, when Freddie died, will you state what obliga¬ 
tions were set up on the books of the Occidental Hotel so 
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far as they referred to Frederick Buchholz? A There 
was approximately $36,000. 

Q Can yon give the exact figure, so that there twill not 
be any question? Do you have the records with y!ou? A 
Yes, sir. $36,346.64. 

Q How was that set up on the books of the Occidental 
Hotel? A It was credited to Mr. Buchholz’ drawing 
account. 

Q Was it an asset? A It represented accumulated 
profits. 

Q Was that considered to be an asset I of the 

26 Occidental Hotel, according to your books? A It 
could not be an asset. 

Q Just answer the question, Mr. McGinley. Was 
it considered an asset of the Occidental Hotel, or what was 
it? A It was a liability. 

Q It was a liability and was so set up on the books? A 
Yes, sir. 

Q Do you have the books and records of Frederick 
Buchholz’ personal account? A Yes, sir. 

Q Will you state to the Court just what they ^how so 
far as that amount of money is concerned? A On Mr. 
Buchholz’ personal books there was an account receivable, 
due from the hotel, of $36,346.64 as at the date of his death 
and close of business, November 21,1944. 

Q Those figures you have there are taken from what? 
A They are taken from the profits that come from the 
business, are placed upon the books of him personally as 
an account receivable, and as they are liquidated they are 
reduced on his personal books. 

Q You maintained those records yourself in yOur own 
office? A Yes, sir; we kept the books personallyJ 

Q And checked them each month? A Not 

27 every month; we probably prepared them every 
third month or fourth month. 
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Q This $36,000, you say, was reinvested in liquor? A 
Yes, sir. 

Q That was inventoried each month as being part of 
the business as stock in trade? A Yes, sir. 

Q That balance existed there at the time Fred died? 
A Yes, sir. 

MB. QUINN: That is all. 

REDIRECT EXAMINATION 

By Mr. Doherty. 

Q At the time Fred died, this $36,000-odd was an ac¬ 
count payable on the books of the Occidental Hotel, pay¬ 
able to Fred Buchholz personally? A Yes. 

THE COURT: We had that before. I was trying to 
locate this in your account. 

MR. DOHERTY: Page 5, at the bottom of the page. 

THE COURT: There is no description? 

MR. DOHERTY: No. 

31 THE COURT: Proceed. 

MR. DOHERTY: That is all, Mr. McGinley. 

(The witness left the stand.) 

MR. DOHERTY: I should like to offer myself as a 
witness and testify. 

THE COURT: You may take the stand. 

CORNELIUS H. DOHERTY, 
a witness in his own behalf, being first duly sworn, testi¬ 
fied as follows: . 

MR. QUINN: If the Court please, if Mr. Doherty’s 
testimony is to be along the lines he offered at the trial 
table, we object to it, because he could not testify to any 
arrangement or understanding that he had with Mrs. 
Buchholz, because he is representing one of the parties to 
this transaction, and he stands in that party’s shoes. 


t 
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THE COURT: I think I should consider that objec¬ 
tion at the time that part of his testimony is reached; I do 
not know. 

i 

MR. QUINN: I thought that was about all he was 
going to testify to. 

MR. DOHERTY: That is what I am going td testify 
to. 

THE COURT: I think you had better proceed by 
question and answer; then Mr. Quiim can make his objec¬ 
tion when that particular question comes up. 

MR. DOHERTY: I am not in a position to proceed in 
that way, if your Honor please; I have not any 
32 other counsel here today. 

THE COURT: Very well. 

MR. QUINN: We can reserve the point. 


EXAMINATION 

By the Court: 

Q First, tell me in what capacity you are testifying? 
A I am testifying on behalf of the debt, which I tliink is a 
just debt. As executor of the estate— 

Q Are you testifying as executor of Christina Buch¬ 
holz ’ estate or as executor of Frederick Buchholz’ estate? 
A As executor of Christina Buchholz’ estate. After the 
death of Frederick Buchholz, Mrs. Buchholz advised me 
or told me— 

MR. EDRINGTON: We object to that. 

MR. QUINN: Our objection goes to this testimony. 

THE COURT: Yes. I will let him state that in order 
to get it on the record; then I will rule on it. 

THE WITNESS: (Continuing) told me to i>ay the 
estate of Frederick Buchholz the amount of money which 
was then set up on the books as a credit in favor of Fred¬ 
erick Buchholz personally, which included at that time— 
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By the Court: 

Q I am afraid I might have missed something there. 
What was the date of entry of this $36,000? A It was 
accumulated, your Honor, from about 1941. 

Q It was not a single entry? A No, sir. 

Q As of what date did you compute this amount? A 
It was accumulated at the end of each year and kept on his 
books as balance due but not paid. 

Q But as of what date did you compute the aggregate 
or total? 

By MR. DOHERTY: 

Q What was the last date you figured that account of 
Frederick Buchholz to? A It was due him on November 
21, the date of his death. That was the amount that was 
unpaid. 

Q November 21, 1944? A November 21, 1944, yes, 
sir. 

Q Did you prepare income tax returns for Frederick 
Buchholz? A Yes, sir. 

Q Was income tax paid on them? A Yes, sir. 
28 Q Did the income tax returns include anything 
other than that from the hotel? Did they include 
any income other than that received from the hotel? A I 
don’t understand. 

Q Was there any other outside income that was in¬ 
cluded in the income tax returns? A Mr. Buchholz’ per¬ 
sonal income, yes, sir. 

Q That all went into the same one? A Yes, sir. 

Q It included the amount of money which he also re¬ 
ceived from the hotel—the profits? A Yes, sir. 

MR. DOHERTY: That is all. 


CROSS-EXAMINATION 


By Mr. Quinn: 

Q Mr. McGinley, did you ascertain or keep in those 
books what became of the money that had finally jaccumu- 
lated to $36,000? A Did I do what? 

Q Did you ascertain what became of the money that 
was represented in these undrawn profits that you speak 
of? A Yes, sir. 

Q Did it go into stock in trade? A Yes, sir. 

Q Is it not a fact that he bought a large stock 

29 of liquor? A Yes, sir. 

Q And those liquors were on hand at the time of 
his death? A Yes, sir. 

Q Except those he had used in his business A Yes, 
sir. 

Q Did the liquors amount to $36,000? A The in¬ 
crease in the average monthly holdings in liquors was 
$36,700 over the normal amount generally carried. 

Q In other words, the money that came in—Tj'his was 
his personal business, was it not? A Yes. 

Q You so treated it? A Yes. 

Q The money that came in, instead of taking it out to 
spent on something else, he reinvested in stock ih trade? 
A Yes, sir. 

Q Did you also find at another time, for instance, that 
he had reinvested profits by improving the business prem¬ 
ises, putting in an air-conditioning plant, and so fcjrth? A 
Yes, sir, to the extent of about $20,000. 

Q There is no claim being made for the reimbursement 
of that $20,000, is there? A Sir? 

Q There is no claim being made for the air-con- 

30 ditioning? A No, sir, not that I know odf. 

Q This, you say, represents accumulations since 
1941? A Yes, sir. 
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Q This $36,000, you say, was reinvested in liquor? A 
Yes, sir. 

Q That was inventoried each month as being part of 
the business as stock in trade? A Yes, sir. 

Q That balance existed there at the time Fred died? 
A Yes, sir. 

MR. QUINN: That is all. 


REDIRECT EXAMINATION 

By Mr. Doherty. 

Q At the time Fred died, this $36,000-odd was an ac¬ 
count payable on the books of the Occidental Hotel, pay¬ 
able to Fred Buchholz personally? A Yes. 

THE COURT: We had that before. I was trying to 
locate this in your account. 

MR. DOHERTY: Page 5, at the bottom of the page. 

THE COURT: There is no description? 

MR. DOHERTY: No. 

31 THE COURT: Proceed. 

MR. DOHERTY: That is all, Mr. McGinley. 

(The witness left the stand.) 

MR. DOHERTY: I should like to offer myself as a 
witness and testify. 

THE COURT: You may take the stand. 

CORNELIUS H. DOHERTY, 
a witness in his own behalf, being first duly sworn, testi¬ 
fied as follows: . 

MR. QUINN: If the Court please, if Mr. Doherty’s 
testimony is to be along the lines he offered at the trial 
table, we object to it, because he could not testify to any 
arrangement or understanding that he had with Mrs. 
Buchholz, because he is representing one of the parties to 
this transaction, and he stands in that party’s shoes. 
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THE COURT: I think I should consider th$t objec¬ 
tion at the time that part of his testimony is reached; I do 
not know. 

MR. QUINN: I thought that was about all he was 
going to testify to. 

MR. DOHERTY: That is what I am going tj> testify 
to. 

THE COURT: I think you had better proceed by 
question and answer; then Mr. Quinn can make his objec¬ 
tion when that particular question comes up. 

MR. DOHERTY: I am not in a position to proceed in 
that way, if your Honor please; I have hot any 
32 other counsel here today. 

THE COURT: Very well. 

MR. QUINN: We can reserve the point. 


EXAMINATION 

By the Court: 

Q First, tell me in what capacity you are testifying? 
A I am testifying on behalf of the debt, which I tljiink is a 
just debt. As executor of the estate— 

Q Are you testifying as executor of Christina Buch¬ 
holz ’ estate or as executor of Frederick Buchholz’ estate? 
A As executor of Christina Buchholz’ estate. After the 
death of Frederick Buchholz, Mrs. Buchholz advjised me 
or told me— 

MR. EDRINGTON: We object to that. 

MR. QUINN: Our objection goes to this testimony. 

THE COURT: Yes. I will let him state that Jn order 
to get it on the record; then I will rule on it. 

THE WITNESS: (Continuing) told me to i?ay the 
estate of Frederick Buchholz the amount of money which 
was then set up on the books as a credit in favor 6f Fred¬ 
erick Buchholz personally, which included at that! time— 
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they thought the figure would be far in excess of $36,000 
and advised me to borrow the money, the cash not being 
available at the time. 

I informed her that we should wait until such time as the 
end of the year would arrive and that perhaps at 

33 that time she would have cash available and it would 
not be necessary to pay 5 or 6 percent interest on 
that amount of money. 

But she did consider it a debt—a personal debt—and I 
have so included it in my account, based upon the under¬ 
standing I had with Mrs. Buchholz prior to her death and 
my personal knowledge of the books and records of the 
estate. 

THE COURT: Now I will hear your objection, Mr. 
Quinn. 

MR. QUINN: I object to this testimony, if the Court 
please, because no matter if he does say that he is testi¬ 
fying as the executor of the estate of Christina Buchholz, 
he is testifying here on a claim of the estate of Frederick 
Buchholz, of which he is executor. He is testifying with 
reference to a matter in which he attempts to bind the 
estate of a deceased person by testimony concerning a con¬ 
versation which he had with her. 

MR. DOHERTY: May I answer that? 

MR. QUINN: That is my position with reference to 

that. 

THE COURT: I will hear you as counsel, Mr. 
Doherty, not as a witness. 

MR. DOHERTY: I am sorry to have placed myself in 
this position. 

Under the will, I am to pay the just debts of Christina 
Buchholz. I considered that a just debt, and I have put it 
in there on that basis based upon knowledge that I had 
personally with Mrs. Buchholz about her feelings as 

34 to whether or not that was a just debt of her estate. 


THE COURT: Yes, but address yourself to the 
legal admissibility of this testimony. 

MR. DOHERTY: As ot the question of testimony 
concerning what she said, she now being deceased,! have 
the right to waive that, as executor of her estate. That is 
my understanding. 

THE COURT: Do you waive that! 

MR. DOHERTY: Yes, your Honor. 

THE COURT: What do you say as to th^t, Mr. 
Quinn! 

MR. QUINN: I submit that he has not the right to 
waive it as against these residuary legatees. 

THE COURT: My understanding is that a personal 
representative may waive under section 302, title aIU. 

Of course, you are putting yourself in a rather difficult 
position, because while you are executor of the estate of 
Mrs. Buchholz, you are also the executor of the estate of 
Frederick Buchholz; and as executor of the estate of Chris¬ 
tina Buchholz you seek to make a waiver the result of 
which would redound to the benefit of the Frederick Buch¬ 
holz estate. 

MR. DOHERTY - : I do not have any feeling! either 
way, if your Honor please. It is a question. I think under 
the will I have authority to pay her just debts, and I think 
this is a just debt of the estate. 

THE COURT: However, that is a question of 
35 ethics, of which you must be the sole judge. !l think 
it has been held, time and time again, that the! execu¬ 
tor of a will duly probated, to whom letters testanientary 
have been issued, has a right to waive the bar. 

MR. EDRTNGTON: Well, he may have the right to 
waive the bar as to anybody else testifying against the 
estate, but I do not think he has a right to waive the bar 
in a matter which concerns him, especially in this case, 
where it redounds to the benefit of the other estate, of 
which he is co-executor. 
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THE COURT: There is a doubt as to that question. 
In view of my feeling on the question of law, I think I had 
better take testimony. I overrule the objection; but, of 
course, you have an exception. 

THE WITNESS: That is all I have to testify to. Of 
course, the figure is based entirely upon all the books and 
records, which I know of personally. 


CROSS-EXAMINATION 

By Mr. Quinn: 

Q Mr. Doherty, did Christina Buchholz know anything 
about this alleged debt to Fred until you told her about 
it? Did you call it to her attention? A I believe I brought 
it to her attention. Yes, I told her. 

Q Here is what happened— A Wait a minute. 
36 I think Mr. McGinley first brought it to her attention 
—Mr. McGinley or Mr. Deaner—that there was ap¬ 
proximately $50,000 due the estate of Frederick Buchholz, 
and I talked to her after that. 

Q Immediately after Fred died, there was turned over 
to Mrs. Buchholz all this business—all the assets, cash in 
bank, and so forth? A That is right. 

Q All the stock in trade? A Well, the stock in trade 
inventory did go along with it. 

Q Yes, everything connected with the business? A 
That is right. 

Q She continued to operate it from that time until the 
time of her death? A That is right. 

Q Using this stock in trade or whatever cash was on 
hand, and so forth? A But with this account payable; 
and the records indicate very clearly that this amount of 
money was due to the estate of Fred Buchholz. 


By the Court: 

Q You are not counsel now, but you are a witness. A 
I am answering that question, because she took over every¬ 
thing subject to the books and records as they appeared, 
and I had quite a bit to do with the business during 

37 that time—during that interim. 

By Mr. Quinn. 

Q You say she told you to borrow money to p^,y this 
debt? A That is right. At that time we thought jit was 
approximately $50,000. That was the word Mr. MqGinley 
had given me. He did not clear up the figures at th^t time. 
I do not believe the figures were definitely ascertained un¬ 
til sometime in January or February, 1945. 

Q You did borrow money, did you not, right afj;er she 
took over the business? A That is right, because cash 
was always pretty low. 

Q You borrowed $25,000 when she took over the busi¬ 
ness? A From the National Metropolitan Bank a cou¬ 
ple of days afterward. 

Q She signed the note? A She signed the notp. 

Q At the time Fred died, how much cash was on hand 
and in the bank? A I don’t know. I think approximately 
$13,000, I believe. 

Q Thirteen thousand? A They kept the Occidental 
Hotel account, and Freddie had his own private account in 
the bank, and Christina Buchholz had her oyn pri- 

38 vate account. 

Q But in the business account—the Occidental 
account—there was approximately $13,000? A 1 could 
give you that exact figure. 

Q I wish you would. A $23,349.71. Some part of that 
was tied up for a few days or for a little while because of 
the feeling of the bank that it should not go over to the 
Occidental account at that time, and for that reason, to 
have cash available, I took this note up to the bank on the 
25th and placed it in the Occidental Hotel account. 
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Q That was the business account? A That is right. 
Q When that other money was available, you paid off 
that note, did you? A Yes, that was paid off after her 
death. 

Q As you continue to run the business as executor of 
the estate of Christina Buchholz, you use stock in trade 
and all that you have taken over? A Yes, indeed, part 
of the inventory that was used in the business. 

Q Was there anybody present when you had this con¬ 
versation with Mrs. Buchholz about this debt of Fred’s? 
A Unless Mrs. Stoner was present—Mrs. Louise Stoner. 
I am inclined to think she was around. She was always in 
and out of the room. 

39 Q Don’t you know whether she was present at 
the time you had this conversation? A She knew 

about the claim. 

Q I am asking whether she was present at the time 
Mrs. Buchholz told you to borrow money to pay these 
debts. A This statement was made on three or four 
different occasions, and I would say that Mrs. Stoner was 
there on at least one of the occasions. 

Q Mrs. Stoner was there? A That is right. 

Q Did you know anything about this contract between 
Fred and Mrs. Buchholz at the time you had this conver¬ 
sation with Mrs. Buchholz? A Yes. I had occasions oveij 
the past 10 years to have her call me to give notice to 
Frederick to get out, but she never went through with it. 
I read it and re-read it time and time again. 

Q Did you call her attention to that paragraph which 
has been read to his Honor at the time she talked to you 
about this being a debt that she owed? A No, I didn’t. 

Q You said you did know about that contract? A I 
knew about the contract. She had a copy of it herself in 
her effects when she died. 

Q . Did you suggest to Mrs. Buchholz that as long 

40 as there was this contract between them, and you 
were the co-executor with the bank of her son’s es- 
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tate, she ought to get some practical advice before sljie con¬ 
sidered doing anything with reference to it? A No; I 
don’t think Mrs. Buchholz was that type. She sajd cer¬ 
tain things, and that was the way it was. 

MR. QUINN: That is all. 

THE COURT: Is that your case? 

MR. DOHERTY: Yes, your Honor. 

THE COURT: Have you anything else, Mr. Quinn? 

MR. QUINN: Except to put Mrs. Stoner on to testify 
she was not present. 

LOUISE STONER j 

was called as a witness and, being first duly swom^ testi¬ 
fied as follows: 


DIRECT EXAMINATION 

By Mr. Quinn: 

Q You are one of the residual legatees under the estate 
of Mrs. Christina Buchholz, are you? A I am. 

Q Were you present at any time after Fred’s death 
when Mr. Doherty and Mrs. Buchholz had a conversation 
concerning an alleged debt from her to Fred with refer-/- 
ence to alleged undrawm profits? A No, sir; I never 
heard a conversation like that. 

41 Q Did you ever hear her tell him that that; was a 
just debt and to borrow money to pay it? A No, 

I 


MR. QUINN: That is all. 
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CROSS-EXAMINATION 

By Mr. Doherty: 

Q Did you ever hear her mention anything about $50,- 
000 as a debt due Fred’s estate? A No, sir, I never did. 

Q You never heard a word about it? A No, sir. 

Q In all the conversations had between Mrs. Buchholz, 
you, and myself, you never heard any mention made about 
a $50,000 claim? A No, sir, I never did. 

Q You never even heard of the claim? A No, sir, and 
I would have, because I was up there with them all the 
time. 

THE COURT: Well, you have answered the question. 
The answer is 4 ‘No.” 

By Mr. Doherty: 

Q Did you ever hear her tell me to pay the funeral 
expenses of Freddie? A No, sir. 

Q You never heard that either? A No, sir. 

42 Q At no time? A No, sir. 

Q You never heard her tell me to pay the $2,800 
balance of the full amount? A No, sir. 

Q You never heard that at all? A No, sir. 

Q You never sat in the room—in her room—and dis¬ 
cussed that? A No, sir. 

MR. DOHERTY: That is all. 

(The witness left the stand.) 

THE COURT: Do both sides rest? 

MR. DOHERTY: Yes. 

THE COURT: Do you wish to say anything? 

MR. DOHERTY: If your Honor please, I thought 
your Honor had ruled and that this was just an offer of 
proof. 

Your Honor took the view that if it was a corporation, 
it could set this up as an asset on the books of the corpora¬ 
tion, as an account payable to somebody else; but because 
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a person is an individual, he cannot have two capacities; 
in other words, he cannot act as an executor and £^lso as 
an individual. 

This man, Frederick Buchholz, had this business, 

43 and he had this bookkeeping system. He had his 
own private account, and he had the account [of the 

Occidental Hotel. 

From the books and records, I think it is very clearly 
indicated that on the death of Frederick Buchholz on the 
21st day of November, 1944, there was set up as an account 
payable of the Occidental Hotel this amount of mone^ that 
we are claiming, for which it borrowed money fropi the 
National Metropolitan Bank—an account payable to Fred¬ 
erick Buchholz, on Frederick Buchholz’ personal account; 
not something just made up at that particular tiir^e, but 
something which had come up from 1923. Those records 
were kept, and we have every record to show it very 
clearly. And also his personal account since 1923 indicates 
very clearly that there was on his records an account re¬ 
ceivable from the Occidental Hotel on this debt in the sum 
of $36,000. That has been set up as a debt of the estate of 
Christina Buchholz, it being an account payable on the 
part of the Occidental Hotel; and she having assuiped all 
those obligations, it was a personal debt of Christina Buch¬ 
holz, and for that reason I set it up in the record as an 
account or just debt of the estate. 

THE COURT: Mr. Quinn, there is only one popt on 
which I should like to get your views. The testimony is 
that on the books of the Occidental Hotel these items have 
appeared as indebtedness to Fred Buchholz. Are those 
entries in themselves sufficient proof of obligations 

44 due to Fred Buchholz? 

MR. QUINN: No, I don’t think so. 

THE COURT: I should like to hear you onj that. 

MR. QUINN: I do not see how they could be, because, 
in the first place, it would be a self-serving declaration, in 
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so far as his estate is concerned here, he making no claim 
against his mother. If he were living today, he conld not 
introduce these records in evidence to establish any claim 
against his mother. This business was his by virtue of a 
contract with his mother. They had an iron-clad contract, 
a contract which was worded very carefully. If it were to 
be held that his mere setting up of the fact that his busi¬ 
ness was indebted to himself, and he was the business, in 
the sum of $36,000, or any other amount, because he, in¬ 
stead of taking the profits out and putting them in a sepa¬ 
rate bank account, was spending them for something else, 
or as stock in trade, so that he put them back in the busi¬ 
ness and increased the value of the business, then he could 
destroy the contract between his mother and himself. I 
submit in this case that that should not be permitted. 

MR. DOHERTY: About the books and records: The 
Code permits us, or permits any business, where there are 
books kept in the ordinary course of business, to put those 
in, and they are evidence until shown to be wrong. 

THE COURT: Oh, no; they are just admissible in 
evidence. I do not think that they themselves estab- 
45 lish a prima facie case. 

MR. DOHERTY: They establish it without 
proof to the contrary. 

THE COURT: They are only admissible in evidence. 
Whether they are enough to make out a prima facie case is 
an entirely different thing. That statute relates only to 
admissibility in evidence; it does not make such evidence 
a prima facie case. 

MR. DOHERTY: We have definitely shown that this 
was an account payable on one book and an account receiv¬ 
able on the other. 

THE COURT: The Court is going to sustain the ex¬ 
ceptions to this item of the account for the following rea¬ 
sons: 


By agreement made August 13, 1925, Christina jBuch- 
holz conveyed to Frederick Buchholz, her son, the business 
known as the Occidental Hotel, and all the incidentals con- 
nected therewith. That agreement provided that if Fred 
Buchholz should die during the lifetime of Christina Buch¬ 
holz, the business and all the rights and interests whatso¬ 
ever therein of Frederick Buchholz, and all and singular 
the assets, of whatsoever character, connected therewith, 
should revert to and become the property of Christina 
Buchholz. 


Frederick Buchholz predeceased his mother, and under 
the agreement the Occidental Hotel business reverted to 
the mother and became her property. 


It is claimed that Frederick Buchholz had failed 
46 to draw out from the business certain profit^ that 
had accrued to him from time to time and thiat the 
aggregate amount of those profits at the time of his death 
amounted to $36,346.64. The executors of the estate of 
Christina Buchholz include this item in their account as an 
obligation to the estate of Frederick Buchholz. 


The testimony shows that instead of drawing ojit his 
profits or so much of the profits as he is involved i^i this 
item, Frederick Buchholz put the money back into the 
business and re-invested it in stock in trade. That stbck in 
trade became an asset of the business; and being an asset 
of the business, it w T as one of the assets that reverted back 
to Christina Buchholz at the time of the death of Frederick 
Buchholz. 

For this reason, it is the view of this Court th&t the 
estate of Christina Buchholz is not indebted to the estate 
of Frederick Buchholz for the amount involved. 

MR. REYNOLDS: My name is Thomas H. Reynolds. 
I am assistant trust officer of the National Metropolitan 
Bank, which is co-executor, with Mr. Doherty, of the estate 
of Fred Buchholz. 
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I should like your Honor to make clear that your ruling 
in this case is that the exceptions to this account are sus¬ 
tained and not that the estate of Frederick Buchholz is not 
entitled to recover from the estate of Christina Buchholz 
the sum in question. 

47 The reason for that request is that the estate of 
Frederick Buchholz is not a party to this case and 
has not had an opportunity to present its evidence as to its 
claim against the estate of Christina Buchholz. 

THE COURT: Of course, my ruling is limited to the 
account of the executor of the estate of Christina Buchholz. 

MR. REYNOLDS: It is not a ruling that the estate of 
Frederick Buchholz is not entitled to recover? 

THE COURT: I rule only on what is before me. I 
sustain the exceptions. 

MR. REYNOLDS: Yes, sir. 

THE COURT: To what extent my ruling is res 
adjudicata will have to be determined later. 

(The hearing was concluded.) 

Filed April 9,1946 

Theodore Cogswell, Register of Wills, D. C. Clerk of 
Probate Court. 


THIS AGREEMENT 

49 MADE this 13th dav of August* 1925, bv and be¬ 
tween CHRISTINA BUCHHOLZ, party of the first 
part, and FREDERICK W. BUCHHOLZ, her son, party 
of the second part: 

WITNESSETH that, in consideration of the sum of One 
Dollar ($1.) to her in hand paid and the covenants here¬ 
inafter contained and to be performed by the party of the 
second part, the party of the first part hereby sets over, 
transfers, assigns and pays over to the party of the second 
part all and singular the following assets connected with 



the business known as the Occidental Hotel, and conducted 
in and upon premises Nos. 1411 & 1413 Pennsylvani4 Ave¬ 
nue, Northwest, Washington, D. C., namely: The leise on 
said premises No. 1411 Pennsylvania Avenue, Northwest, 
all furniture, fixtures, china, silver, glassware, choking 
utensils and the like in use in connection with said business, 
cash on hand and in bank in connection with said business, 
and the good will thereof, but on the following express 
terms and conditions, which are hereby fully agreed to by 
the party of the second part, namely: 

The party of the second part hereby agrees to devote his 
best efforts to the conduct of said business, to assuifie full 
responsibility for and discharge all of the obligations under 
the aforesaid lease, to pay all debts and taxes incident to 
said business and the conduct thereof, to maintain suitable 
insurance, and make suitable repairs, to the satisfaction of 
the party of the first part to pay promptly to the executors 
of the estate of Gustav Buchholz, deceased, all sums jvhich 
may be needed or required by them to pay and dis- 
50 charge in full all debts and obligations of the estate 
of said decedent, all taxes whatever thereon, all lega¬ 
cies provided by his will, and all expenses incident tjo the 
administration of the estate, and further, at any time, upon 
sixty (60) days’ previous notice and demand in waiting 
from the party of the first part, to transfer, assign^ pay 
over and deliver to the party of the first part all and sin¬ 
gular the assets aforesaid, excepting such changes as may 
then exist in the amount of cash on hand or in bank and in 
the furniture and fixtures on hand in said business, j 

The party of the second part further agrees not to make 
any sale, assignment or transfer, of any character What¬ 
ever, of the aforesaid business, or of any interest therein, 
or of any assets thereto pertaining, except as to ca^h on 
hand or in bank or such portions of the equipment 4fore- 
said as may require renewal, without the written consent 
thereto of the party of the first part first had and obtained, 
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and the party of the second part further agrees that the 
party of the first part, so long as she may live and so de¬ 
sire, and the party of the second part continue to conduct 
the aforesaid business, shall have the right to use and 
occupy, free of any charge for rent, Apartment “7-F”, in 
the aforesaid premises No. 1411 Pennsylvania Avenue, 
Northwest, and also to employ the party of the first part as 
housekeeper in said business, and to pay her, as compensa¬ 
tion for acting as such housekeeper, the sum of Two Hun¬ 
dred Dollars, ($200.), per month. 

It is further agreed by the parties hereto that if, during 
the lifetime of the party of the first part, the party of the 
second part shall die, or for any other reason cease to carry 
on the aforesaid business, except upon the written 
51 consent of the party of the first part, the said busi¬ 
ness, and all rights and interests, whatsoever therein 
of the party of the second part, and all and singular the 
assets, of whatsoever character, connected therewith, shall 
forthwith revert to and become the property of the party 
of the first part, and all right, title and interest whatsoever 
of the party of the second part therein shall absolutely 
cease and determine; but if the party of the first part shall 
die during the lifetime of the party of the second part, and 
while the party of the second part shall be conducting the 
aforesaid business and shall have fulfilled all of the obliga¬ 
tions herein made binding upon him up to that time, then, 
upon the death of the party of the first part, the aforesaid 
business, and all rights and interests therein, and in the 
aforesaid assets, shall be and remain the absolute property 
of the party of the second part, free from any further obli¬ 
gations whatsoever under this agreement, and all rights 
hereunder of the party of the first part and of her estate 
shall absolutely cease and determine. 



IN WITNESS WHEREOF, the respective parties 
hereto have hereunto set their hands and affixed their seals, 
in triplicate, the day and year first hereinbefore written. 
Signed, sealed & delivered 
in the presence of 

Chas B. Simmons Christina Buchholz (SEAL) 

Party of the First Part. 

Chas B. Simmons Frederick W. Buchholz (SEAL) 

Party of the Second part. 

(Endorsement: Agreement between Christina Buchholz 
and Frederick W. Buchholz. Filed April 9,1946. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate 
Court.) 


